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In the Imperial Court of Paris, (Second Chamber.)* 
Mons. Eugene Laenet, Presiding. January 6, 1862. 

SUCCESSION OF GOUEIE. 

1. The inheritance, whether testamentary or from intestacy of a foreigner, and 
especially of an American of the United States, not domiciled in France, must 
be regulated as to personal property existing in France, without excepting the 
loans of the State by the law of the country where the foreigner's domicile was, 
and where, consequently, his inheritance was unobstructed. 

2. This rule, founded upon the maxim mobilia sequuntur personam, has no exception, 
except where Frenchmen interested as heirs in the inheritance of a foreigner, 
have to defend themselves as to property existing in France against dispositions 
or statutes contrary to some one of the essential and fundamental rights rendered 
sacred by French legislation, such as the legal reservation, the prohibition of 
substitutions, &c. ; in which case the right of deduction created by Article 2, of 
the law of July 14th, 1819, is open to them. 

3. Especially: The widow of a citizen of the state of Pennsylvania, married 
agreeably to the law of that State, which 13 also that of the inheritance, and 
endowed by virtue of its matrimonial law, with one-half of all the personal pro- 
perty of her husband, has a right to demand in France in opposition to a French 
universal legatee, the transfer, by virtue of this title, of the one-half of a rente 
inscribed upon the great book of the public debt. (Treaty of Eeciprocity between 
France and the United States of September 15th, 1853.) 

Andrew Gourie*, otherwise called Boutard, a Frenchman, left 
Fontainbleau, his native city, in 1812, and went to settle in 
America, where he practised medicine for a long time. Being a 
naturalized citizen of Pennsylvania, in 1850 he married an Ameri- 
can, at Philadelphia, the place of his domicile, and died there in 
1857, leaving a will in his own handwriting, wherein he appointed 
his sister, Octavie Gourie*, a Frenchwoman, his universal legatee, 
Anna Fisher, his widow, legatee of one-third of all his property, 



1 Translated and condensed from the Gazette des Tribunaux of January 23d, 
1862, by W. D. 
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and leaving a legacy of six hundred dollars to the French Society 
of Beneficence of Philadelphia. 

His estate consisted in America of $1911, and in France, of 
two inscriptions of rente due by the State, amounting to 2280 
francs, at 4| per cent. 

The $1911 were thus distributed in Philadelphia: the widow 
Gourie" renounced the legacy, and claimed by virtue of the laws of 
Pennsylvania, the half of this sum. This half, some debts and 
expenses being first deducted, was awarded to her. The legacy 
to the Society of Beneficence absorbed the surplus ; so that the 
French universal legatee had no share in this distribution, although 
she was not excluded by the legislation of the country, which has 
abolished the right of escheat in case of aliens, at least as to 
personal property. 

This division being made and sanctioned by a decision of the 
Orphans' Court of Philadelphia, the widow Gourie* required of 
Miss Octavie Gourie*, the universal legatee, by a suit brought 
before the civil Tribunal of Fontainebleau, that a similar division 
should be made of the two inscriptions of rente against the State. 

The question in the suit was, whether the widow Gourie* could 
avail herself of the laws of Pennsylvania, and of her renunciation 
of the provisions of the will, to assume the character of a doweress, 
or whether the will must be supported as being the common title 
of the legatees ; and consequently, whether the personal estate 
in France should be divided agreeably to the provisions of the law 
of July 14th, 1819. 

The civil Tribunal of Fontainebleau having decided against the 
widow, she appealed from their decision to the Imperial Court. 
Messire Mapu appeared for the widow, and Messire Chaix d'Est- 
Ange, the younger, for the sister of the deceased. After the con- 
clusion of their arguments, Mons. Moreau, the Advocate-General, 
submitted his views of the law to the Court in a learned address, 
from which the following are extracts : 

" We must first attend to the meaning of the law of 1819. By 
its second article it imposes upon the right of inheritance in 
France, which it grants to foreigners, a restriction which consists 
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in a deduction made from the property in France by the French 
heir who is joined with a foreigner, of a part equal to that of which 
he shall have been deprived in the foreign property of the deceased 
by virtue of the law of the country. 

This right of deduction is justified by the necessity of maintain- 
ing equality between the co-heirs. It could not be that after 
having reaped the benefit of such legislation in their own country, 
the foreign heirs should pretend to an equal share of the property 
in France, and thus to enjoy a privilege at the expense of the 
French heir. Mons. Demolombe, and all the authors who have 
commented upon the law of 1819, explain it in this sense. They 
add that the French law must be applied to the property left by 
the foreigner in France, not only in its provisions respecting 
successions upon intestacy, but also in its provisions as to the 
effect of wills. The right of the legatee or the appointed heirs 
rests in fact upon the law, in successions from intestacy, as well 
as in testamentary successions. 

But the will of Gourie', in which he bequeathed to his widow 
one-third of his personal property, has not been carried into effect 
in Pennsylvania, on account of the local law which secures to the 
widow the one-half of this same property. Thereby the universal 
legatee has beheld her rights curtailed, and she demands indemni- 
fication from the French property. 

If, then, the law of 1819 were applicable to the inheritance of 
the sieur Gourie', the Tribunal of Fontainebleau would have judged 
correctly, that by virtue of this law there would have been ground 
to the advantage of the sister of the testator, as French heir, for 
the deduction of that which, in the Pennsylvania division, the 
widow had received over and above the third which had been 
bequeathed to her, and to which her share in France should be 
proportionably reduced. 

But is the law of 1819 applicable ? The first reason against 
this application springs from the existence of a treaty between 
France and the United States, giving to the citizens of the two 
nations a reciprocal right of succession. 

The law of 1819 allows foreigners to succeed in France without 
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any condition of reciprocity, and the deduction which it imposes 
upon the foreigner, benefited by the law of his own country to 
the prejudice of the French co-heir, is the sole condition which it 
imposes upon this right of succeeding. 

What are the conventions existing between the United States 
and France as to the inheritances of Frenchmen in America, and 
of Americans in France ? 

The Ilth Article of the Treaty of 1778 has ceased to be in 
force, as is proved by a resolution of the American Congress, 
adopted on the 7th of July, 1798. But, in 1800, there was a new 
agreement which re-established the 11th Article of the Treaty of 
1778, and limited its duration to eight years. 

It is only recently, September 15th, 1853, that a convention, 
inserted in the Bulletin of Laws, has provided for the reciprocal 
right of Frenchmen and Americans to succeed in both countries. 
This convention provides in Article 7, 'In like manner and 
always reserving to itself the power of finally applying reciprocity 
in the matter of possession and inheritance, the French govern- 
ment acknowledges the right of citizens of the United States to 
enjoy in France, in the matter of real and personal ownership 
and of inheritance, the identical treatment which French citizens 
enjoy in France in similar matters.' 

But, under the government of international reciprocity, there is 
ho room for deduction; first, because the treaty which alone could 
authorize it, contains no provision which allows of it; next, 
because deduction belongs only to the system of the law of 1819, 
which has provided, diplomatic reciprocity being out of the way 
under the government of this reciprocity, that the inequalities of 
hereditary emolument which pertain to the difference of legisla- 
tions, as well as to the comparative importance of the property 
which the deceased has left in either State may, as the case may 
be, either prejudice or benefit the people of our nation. The 
foreigner who comes to inherit in France, by virtue of the treaties, 
either suffers himself or benefits by this kind of inequality, 
without being able to indemnify himself out of the property in his 
own country, in which the French co-heir has the same right as if 
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he belonged to that county ; just as the foreign co-heir comes upon 
the property in France exactly as if he were a Frenchman. There 
is no deduction for any one, both are equally subject, as to inherit- 
ance, to the laws of the country in which they succeed ; the one 
because he is a citizen of that country; the other, because assimi- 
lated to him by international law. 

We must not say that the treaty of 1853 makes the condition 
of Frenchmen worse in preventing the deduction to which they 
would be entitled if it were not for the treaty, for in a general 
point of view the deduction is compensated for by the advantage 
which Frenchmen obtain in becoming capable of inheriting where 
they were excluded. Most certainly it is this general interest 
which has been the reason for the treaty. Thus it is no longer 
the law of 1819, but the treaty of 1853 which should be applied. 

The deduction, as well as the diminution of the widow's right to 
the third, instead of the half which the American law secures to 
her, must be denied to the universal legatee for another reason, 
which is that our law of 1819 is only applicable to the foreign 
co-heir, and not to the foreigner coming to exercise in the succes- 
sion a right which is not of a hereditary nature. In effect, the 
Pennsylvania statute which the widow Gourie* invokes is this : in 
the first place, a law called the Intestate Act of April 8th, 1833, 
provides for the widow's right to the third of the husband's estate, 
if he leaves children ; if he leaves only collateral heirs, the widow's 
right, independently of the income of half the real estate, is to 
half of the personal property in absolute ownership. What must 
we call this right of the wife ? The statute of 1833 is about to 
teach us. 

It provides (section 11) for the case of the husband's having 
bequeathed one-half of his property to his wife, and to prevent the 
benefit of his liberality from being concurrent with the statutory 
right of the wife, which might occasion a double outlay, contrary to 
the intention of the husband, who might not have explained himself 
respecting it in his disposal of his property, the statute declares that 
this legacy or donation shall be considered as being in lieu of or in 
exclusion of the wife's dower in the property of the said testator, in 



SUCCESSION OF GOUEIB. 429 

like manner aa if he had thus expressed himself in the will. And 
the text adds: 'Provided that nothing herein contained shall 
deprive the widow of her choice, either of dower or the estate or 
property so devised or bequeathed.' An explanatory law of April 
11th, 1848, repeats that the widow may take, as she may prefer, 
either the legacy or donation left to her by a testament or last will, 
or her share in the personal property, by virtue of the said laws 
respecting succession or intestacy. 

Thus the widow has her share in the property left by the hus- 
band, and this share, of which she cannot be deprived by any 
disposition made by the man, she takes under the title of dower. 
What then, is dower ? Pothier thus defines it. ' The wife's dower 
is that which agreement or the law grants to the wife in the pro- 
perty of the husband, for her support, in case she survives him.' 
According to Merlin, it was the principal of the nuptial gains and 
of survivorship. Is dower, under the dominion of the Pennsylvania 
statute, susceptible of the same definition ? 

We know that American legislation is, in general, borrowed from 
British legislation, and that the latter is itself based upon the prin- 
ciples of the law of the Germans. But Pothier states that the 
dower of the French law had the same origin. 'We find it,' says 
he, 'in the custom of the ancient peoples of Germany, who estab- 
lished themselves in our provinces. Tacitus relates that, among 
these peoples, the wives do not bring any dowry to the husbands, 
but receive it from them. This dowry, which the wife received 
from the husband, is really the same thing as our dower.' 

Having a common origin among the two peoples on this side and 
on the other side of the Channel, the almost immemorial institution 
of dower, if it sometimes varied in details, and as to the goods 
which composed it, was precisely the same as to its principle and as 
to its essential character. Thus we read in Blackstone : ' Tenant 
in dower is where the husband of a woman is seised of an estate 
of inheritance, and dies ; in this case the wife shall have the third 
part of all the lands and tenements whereof he was seised at any 
time during the coverture, to hold to herself for the term of her 
natural life.' 



430 SUCCESSION OF GOURDE. 

In our days an eminent magistrate of Great Britain has pro- 
nounced these words often quoted before the English or American 
tribunals : ' There are three things which the common law has 
always respected — life, liberty, and dower.' 

Dower, therefore, has the same character everywhere ; and the 
widow does not take by virtue of the right of succeeding, for her 
right exists previous to the opening of the succession ; it is from 
that very time prior to that of the heirs, and, in reality, goes back 
to the day of the marriage. It is thus that on account of a right 
of widowhood granted by the Customs of Normandy, a decision 
of the Court of Cassation of the 29th of Nivose, in the year VI., 
has said, 'that it was irrevocable in its nature; that it was not in 
the power of the wife to abridge it, or to modify it, or to derogate 
from the disposition of the municipal law, upon the faith of which 
the marriage has been contracted ; that we must not confound the 
rights acquired by the married couple by means of the marriage, 
with the mere rights of succession which the laws do not decree 
but at the moment of the opening of the succession.' 

Let us add, that dower often takes effect upon the real estate 
alienated by the husband, even to the prejudice of third parties 
purchasers. Armed with a right of this character, cannot the wife 
avail herself of it semper et ubique, according to Dumoulin's 
expression, defining the effects of the matrimonial compact, express 
or implied ? Undoubtedly not, if dower is a right confined to real 
estate. But it is different as to dower in personal property, of 
which Boullenois (Treatise upon Statutes, vol. 2, page 274) has 
said, after having admitted, for this supposition, the system of 
implied contract which, on the contrary, he rejects when dower in 
real estate is in question : ' It is a debt relating to personal pro- 
perty with which, at the instant of the marriage, the law of the 
matrimonial domicil charges the married couple. This debt is, 
indeed, in pendenti, because it is uncertain which of the two will be 
the survivor; but death having happened, the right of the survivor 
is fully secured, and goes back to the moment of the marriage.' 

Boullenois is also the author who has furnished the most solid 
foundations for the maxim, tnolilia sequuntur personam. From 
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this maxim, as we have seen, article 2 of the law of 1819 
derogates in a way that was necessary. But, outside of this law, 
the maxim ought to preserve its authority; it ought especially 
when it serves to give to the matrimonial compact all the con- 
sequences of which it admits according to equity and the law of 
nations. 

Here the widow Gourie" claims the benefit of the essential con- 
dition of the marriage. The personal statute gives her a dower in 
the personal property ; she can demand it wherever her husband 
has left property of this sort ; we say the personal statute, for the 
movable property connected with the person is regulated as to the 
right of disposal by the laws which govern it. The implied con- 
tract of the married couple having been that dower should attach 
to the movables left by the husband, how can his universal legatee, 
who represents him, escape from that contract? Why should 
the French law desire to oppose the execution of such an agree- 
ment when our statute as to real estate is in no degree affected 
by it ; when there is nothing at stake but some interests in per- 
sonal property, some rentes upon the State, which have no other 
character ? 

In short, gentlemen, that is a doctrine as just as it is generous, 
which, in personal property at least, makes the conventional 
or quasi-conventional rights of wives independent of territories 
and sovereignties. It belongs to you to proclaim it. Besides, 
we shall thereby escape the danger of reprisals, which, according 
to times and places, might threaten the rights of French widows, 
claiming them in foreign countries, no longer in customary 
dower, since that is abolished by the Code Napoleon, but in 
the stipulated dower, which, like the gain of survivorship, can 
still, under the government of this code, find a place in contracts 
of marriage. 

We think, for these reasons, that there is cause for annulling 
the decision of the former Judges, and for ordering that the 
widow Gourie' shall take for her dower the half of the rentes of 
2280 francs." 

After having deliberated, the Court gave judgment as follows : 
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" The Court, considering that Edme Auguste Andre* Gourie*, 
otherwise called Joseph Boutard, a Frenchman by birth, but a 
naturalized citizen of the United States, in the State of Pennsyl- 
vania, on the 21st of January, 1850, married at Philadelphia, for 
his second wife, and without marriage settlement, Anna Fischer, 
at present his widow ; 

" That the said Gourie* died at the same place, without issue, on 
the 7th of March, 1857, leaving a will in his own handwriting, 
dated the 30th of March, 1853, in which, after having left to his 
wife his furniture and a third of all his real and personal estate, 
wheresoever situated, and a sum of six hundred dollars to the 
French Society of Beneficence of the city and county of Phila- 
delphia, he has appointed, as his universal legatee, his sister, Octa- 
vie Gourie*, residing in France and remaining a Frenchwoman ; 

" Considering that the widow, Gourie*, has immediately re- 
nounced the advantages resulting to her from the will, to avail 
herself of the right which, in her capacity as widow, the statute 
of Pennsylvania authorized her to enforce against the inheritance 
of her husband ; that is to say, to the half in full ownership of all 
the personal property depending upon it ; 

" Considering that the competent judicial authority, the 
Orphans' Court of Philadelphia, has, by decision of the 19th 
of November, 1858, awarded to her this half, some debts and 
costs being deducted, of the part of the personal estate, which 
was in America ; 

" Considering that there is in France, and depending upon the 
inheritance of Gourie*, some other personal property, especially 
two inscriptions of rente at 4-J per cent., amounting together to 
2280 francs of rente, upon the great book of the public debt, the 
half of which, in full ownership, the widow, Gourie*, has claimed 
before the civil tribunal of Fontainebleau, in the same capacity 
and by the same title by which she had proceeded before the 
jurisdiction of Philadelphia ; 

" Considering that the former judges, giving effect to the will 
of Gourie^ have allowed her claim only with restrictions, upon the 
ground that the French law governs all the personal property left 
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in France by a foreigner, especially the rentes inscribed upon the 
great book of the public debt, and because, according to the terms 
of the law of the 14th of July, 1819, there was reason to make, 
for the benefit of the universal legatee, Octavie Gourie', a deduc- 
tion from the value of the rente in question, equal to that by 
which she found herself debarred from the personal property in 
America, owing to the modification made by the Pennsylvania 
statute in the will of Grourie" ; 

"But considering that, according to the maxim mobilia sequuntur 
personam, it is a principle that personal property, whatever may 
be its nature, is, as to the right of disposing and receiving, subject 
to the personal statute of those to whom it belongs ; that it fol- 
lows that an inheritance, whether testamentary or from intestacy, 
proceeding from a foreigner not domiciled in France, and con- 
sisting of personal property existing in France, should be regu- 
lated by the law of the country where this foreigner had his 
domicile, and where, consequently, his inheritance is open ; 

" Considering that, if this principle is sometimes found modi- 
fied by the interpretation which jurisprudence and erudition have 
given to the law of the 14th of July, 1819, it is especially, when 
Frenchmen, interested as residuary heirs in the inheritance of a 
foreigner, had to defend themselves upon the property existing in 
France against disposals or statutes opposed to some of the essen- 
tial and fundamental rights consecrated by French legislation — 
such as the legal reservation, the prohibition of substitutions out- 
side of settled cases, &c. ; but that it could not be thus in a case 
where the universal legatee, who cannot avail himself of any legal 
reserve, finds himself opposed, not to a foreign co-heir, but to a 
joint-owner of a part of the property of the inheritance, who 
comes to exercise upon that existing in France, rights which she 
derives from her personal statute, and from that of the domcile of 
the deceased at the same time as from the 7th Article of the 
interposed treaty of the 15th of September, 1853, between France 
and the United States, by the terms of which, by way of recip- 
rocity for the analogous concessions made to Frenchmen, the citi- 
28 
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zens of the United States may possess in France personal and 
real estates in the same manner as the people of this country ; 

" Considering as to the right resulting from the personal statute 
in favor of the widow, Goiane - , that it appears from the documents 
produced, that, in Pennsylvania, under the government of the com- 
mon law, which is the separation of property, the wife, on the 
death of her husband, without leaving issue, has the right to claim, 
among other things, the half of his personal estate ; 

" Considering that, foreseeing the case of the husband's leaving 
a legacy to his wife of less importance, a law of the 11th of April, 
1848, in derogation of that of the 8th of April, 1833, has reserved 
to the widow the choice between the enforcement of the legacy 
and the right of taking that portion of the inheritance of the 
husband, and that the power is acquired by her in so complete 
and absolute a way that the husband cannot affect it by any dis- 
posal, whether testamentary or otherwise ; 

" Considering that this advantage, which, under the name of 
dower, the statute of Pennsylvania has made a tacit matrimonial 
compact, has the same origin and the same cause as the customary 
dower of the old French law, and which in a similar manner 
establishes in favor of the widow, upon the goods of her husband 
which are subject to it, a right of property virtually pre-existing 
the day of the death, but which does not become effectual until 
that time ; 

"Considering that, as has been said, the widow Gourie - has 
renounced the will to stand by her dower, and that by virtue of the 
peremptory decision given between her and the French Society of 
Beneficence of Philadelphia, on the 19th of October, 1858, her 
title of universal legatee appears to be legally and regularly turned 
into that of doweress and owner of half of all the personal pro- 
perty composing her husband's succession ; that it is, therefore, 
with good right that she now demands, in the same proportion, the 
ownership of that property existing in France, without any deduc- 
tion being made, for the benefit of the French universal legatee, 
in the terms of Article 2 of the law of the 14th of July, 1819, 
since, from the causes above mentioned, it results that there is no 
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place in the cause for Article 2 of that law, which treats only of 
the regulation of the respective rights of French and foreign heirs, 
nor even for the application of Article 17 of the treaty of Septem- 
ber 15th, 1853, in so far as it has the same object; 

" Annuls, and, deciding upon the main question, says that there 
shall be a grant, in complete ownership, made to the widow Gourie", 
otherwise called Boutard, of the half of all the personal property 
depending in France, upon the succession of her husband, and par- 
ticularly of the half of two inscriptions of rente, 4J per cent., upon 
the French State, amounting to 2,280 francs, or the price of those 
which have been or should be sold, &c. 



ABSTRACTS OF RECENT AMERICAN DECISIONS. 

SUPREME COURT OF MASSACHUSETTS.' 

Action for Refusal of Vote. — No action lies against the selectmen of a 
town for refusing to put upon the list of voters therein the name, and 
rejecting the vote, of one who was not a legal voter, although the proof 
produced by him to them Was sufficient to establish, primd facie, his right 
to vote . and they may prove at the trial that, in fact, he was not a legal 
voter : Lombard vs. Oliver. 

Promissory Note — Giving Time to Maker of, when Discharges Endorser. 
— The taking of money by the holder of an over-due note from the 
maker, in consideration of forbearance for a time to come to press him for 
payment, and forbearance accordingly, without the consent or knowledge 
of an endorser who has been duly notified of the dishonor of the note, 
will discharge the latter from his liability thereon ; Veazie vs. Carr. 

Negligence — Law of the Road. — The driver of a team which is on the 
left-hand side of a street, in violation of the law of the road, may, never- 
theless, recover damages for an injury sustained by him from a collision 
with another team, the driver of which, in meeting him, carelessly or reck- 
lessly runs against him or his team : Spofford vs. Harlow. 

' Tbe following abstracts* furnished by Charles Allen, Esq., Reporter, will appear 
in the forthcoming volume of the State Reports. 



